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KSR v. Teleflex is best known as a
Supreme Court decision that reinvigorated 
103 of the Patent Act. But KSR also holds
important lessons for the cost-effecting
handling of patent litigation in general. In
the district court, for example, KSR was
able to avoid costly and, as is turned out,
unnecessary claim construction exercises
by urging the district court to assume, for
purposes of argument, that words used in
asserted claims had the meaning that the
plaintiffs argued they had for purposes of
determining whether the asserted claims
could be valid on that assumption. Phasing
patent litigation in this way has enormous
cost- reducing potential.The KSR decision
expanded the adjudicatory authority of
federal courts and the United States Patent
and Trademark Office (PTO). Prior to
KSR, federal courts and the PTO had been
said to lack authority to invalidate claims
under 35 U.S.C.  103 in the ab-sence of a
proven teaching, suggestion, or motivation
to make particular claimed sub-ject matter.
After KSR, a proven teaching, suggestion,
or motivation to make particu-lar claimed
subject matter remains one basis on which
a judgment of invalidity may rest, but
courts and the PTO may now also
invalidate claims on multiple other grounds
such as where claimed subject matter
involve[s] ... the mere application of a
known tech-nique to a piece of prior art
ready for the improvement. 550 U.S. at
417. KSR also suggests that persons
accused of patent infringement have a right
to independent judi-cial, as distinct from a
lay jury, determination of whether subject
matter claimed in a patent is non-obvious
as a legal matter.
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perspective from the other side, especially when its 
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